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To the Honorable Judges of the Texas Court of Criminal Appeals:  

 Appellant respectfully submits this Response to the State’s Petition 

for Discretionary Review:  

IV. Statement of the Case, Procedural History, and Statement 
of Jurisdiction 
The State has filed a Petition for Discretionary Review (“PDR”), 

asking this Court review the Memorandum Opinion (“Opinion”) and 

Judgment of the Court of Appeals in Ex parte Rion, No. 05-19-00280, 

2019 Tex.App.-LEXIS 8318 (Tex.App.-Dallas Sep. 13, 2019) (mem. op., 

not designated for publication), handed down on September 13, 2019. The 

Court of Appeals reversed the Order of the trial court signed on February 

1, 2019 (CR.706)1 in which the trial court denied Appellant’s Pretrial 

Application for Writ of Habeas Corpus Seeking Relief from Double 

Jeopardy, and in the alternative, a Motion for Continuance (CR.91-128) 

(“Application”).  

The cause number of the trial court writ-application proceedings is 

WX-90101. Throughout this Response, Appellant will refer to the case 

 
1 The Clerk’s Record is cited as “CR.__” or “CR-Supp.__”  The Reporter’s Record from 
companion trial court cause number F15-71618 is included in the Clerk’s Record (CR.131-661) 
and will be cited as it appears by volume (i.e., RR1-RR6 followed by the page number) and by its 
location in the Clerk’s Record. The court reporter also filed exhibits with this Court under State’s 
Exhibit 4, which are cited as “SX-4.____.” 

https://advance.lexis.com/document/?pdmfid=1000516&crid=e16d3f0b-a794-4fc5-9094-29eed7a522f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pddocid=urn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X21-R7V1-J9X5-R4PV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=18a4bf0e-9540-46ff-9159-44eb2d9b77bc
https://advance.lexis.com/document/?pdmfid=1000516&crid=e16d3f0b-a794-4fc5-9094-29eed7a522f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pddocid=urn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X21-R7V1-J9X5-R4PV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=18a4bf0e-9540-46ff-9159-44eb2d9b77bc
https://advance.lexis.com/document/?pdmfid=1000516&crid=e16d3f0b-a794-4fc5-9094-29eed7a522f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pddocid=urn%3AcontentItem%3A5X21-07R1-FBN1-2196-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X21-R7V1-J9X5-R4PV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=18a4bf0e-9540-46ff-9159-44eb2d9b77bc
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underlying this appeal (and writ-proceeding) by the trial cause number 

F15-72104 (CR.8) and “pending trial.”  Appellant will refer to the case 

that led to the Application by cause number (F15-71618) or as the 

“acquitted case.” (CR.89).  

On October 13, 2019, the State filed a Motion for Rehearing. It was 

denied on November 1, 2019.  

On November 13, 2019, the State filed the PDR. This Response 

follows.  
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V. Statement Regarding Oral Argument 
Appellant does not believe that oral argument is necessary. The 

Opinion was correct. But if oral argument is granted to the State, 

Appellant requests that he also be allowed to argue. See Tex. Rule App. 

Proc. 68.4(c) (2019).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=a71d3a21-81eb-4382-bf96-da22f1a48cbe&pdsearchterms=tex.+r.+app.+p.+68&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=urn%3Aquerytemplate%3A339cc0193b4f77dd05028dd68c8df3c9%7E%5ETexas&ecomp=5gd6k&earg=pdpsf&prid=960bdce5-80af-44a8-b9e0-7929f73acf5d
https://advance.lexis.com/search/?pdmfid=1000516&crid=a71d3a21-81eb-4382-bf96-da22f1a48cbe&pdsearchterms=tex.+r.+app.+p.+68&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=urn%3Aquerytemplate%3A339cc0193b4f77dd05028dd68c8df3c9%7E%5ETexas&ecomp=5gd6k&earg=pdpsf&prid=960bdce5-80af-44a8-b9e0-7929f73acf5d
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VI. Response to the State’s Ground for Review 
Ground 1: The Court of Appeals was correct by holding that the 

trial court abused its discretion in denying the Pretrial Application for 

Writ of Habeas Corpus Seeking Relief from Double Jeopardy on the issue 

of whether the State may try Appellant again for aggravated assault 

under a theory that he was reckless in causing the accident. The issue of 

Appellant’s recklessness in causing the accident is subject to collateral 

estoppel as the Court of Appeals held.  
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VII. Argument 
1. Response to the State’s Ground for Review: The Court of 

Appeals was correct by holding that the trial court abused 
its discretion in denying the Pretrial Application for Writ of 
Habeas Corpus Seeking Relief from Double Jeopardy on the 
issue of whether the State may try Appellant again for 
aggravated assault under a theory that he was reckless in 
causing the accident. The issue of Appellant’s recklessness 
in causing the accident is subject to collateral estoppel as 
the Court of Appeals held.  

Introduction  
After the Court of Appeals handed down the Opinion on September 

13, 2019, on October 9, 2019, this Court handed down the opinion in Ex 

parte Adams, No. PD-0711-18, 2019 Tex.Crim.App. LEXIS 979 

(Tex.Crim.App. Oct. 9, 2019) (designated for publication). Based on 

Adams, the State argued in its Motion for Rehearing that Adams 

supports its argument that collateral estoppel should not apply in this 

case. The Court of Appeals denied the Motion. As the arguments below 

will show, the Court of Appeals was correct because Adams was decided 

on materially different facts and a different theory of collateral estoppel 

than Appellant’s case.  

https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
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The facts of Adams and how it was decided 
Appellant understands that this Court knows how it decided Adam. 

But for purposes of adequate briefing, Appellant discusses its facts and 

how it was decided.  

In Adams, Graves saw Adams stab Justin several times in the back 

and Joe in the back. Id. at *1-2. Per Joe, when Justin and Hisey began 

arguing, Joe tried to calm them. Id. at *2. Because Justin and Hisey 

would not stop, Joe told them to “get it over with,” the two started 

fighting, and Hisey was knocked down. Id. Joe pushed Justin back to 

allow Hisey to get up. Id. at *2-3. Justin and Hisey started wrestling. Id. 

at *3. After Joe tried to pull Justin off Hisey, Joe felt hot liquid (he had 

been stabbed). Justin yelled that Adams had a knife and began wrestling 

with Adams. Id.  

Justin was fighting and wrestling Hisey on the ground for about 30 

seconds until Joe broke them up. Id. Justin was blindsided by a punch 

from Adams. Justin and Adams began fighting until Graves screamed 

that Adams had a knife. Id.  

Hisey was attacked by Justin and fell to the ground. Hisey covered 

his ears and face while Justin beat him on the head, knocking him 

unconscious. Id. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
https://advance.lexis.com/document/?pdmfid=1000516&crid=7f36b706-432a-49fd-b3ce-737f8b811235&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pddocid=urn%3AcontentItem%3A5X7C-VKT1-FJDY-X0D8-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5X7C-VHS1-DXC7-K2HV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=wpnqk&earg=sr0&prid=b2af9344-60ca-4f54-bc12-20a59ae329e5
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Per Adams, Hisey was laying on the ground and getting his head 

hit by Justin. Adams attempted to break up the fight, but Joe intervened 

and said, “let them fight.” Id. Referring to Hisey, Adams replied, “it’s not 

a fight, he’s out.” Id. at *3-4. When Adams went towards Justin to pull 

him off Hisey, Joe hit Adams. Id. at *4. Adams panicked and pulled out 

his pocketknife. When Justin came at him, Adams started swinging the 

pocketknife. Adams struck Joe. Justin tackled Adams. Adams felt 

punches so he began swinging the pocketknife and hit Justin. Adams said 

he was trying to protect himself and Hisey, who was down. With Justin 

and Joe coming at him, Adams felt overwhelmed and was afraid that just 

as Justin would not stop hitting Hisey, Justin and Joe would not stop 

hitting Adams. Id. 

Adams was charged in two cases with Aggravated Assault against 

Justin and Joe.  Id. The Justin-case went to trial. Id. The jury charge 

instructed the jury on Aggravated Assault with a deadly weapon and 

Aggravated Assault by causing serious bodily injury. It included 

defensive issues of the use of deadly force in defense of a third person.  Id. 

The jury found Adams not guilty. Id. at *5. 
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The State proceeded with the Joe-case. Id. Adams filed a writ of 

habeas corpus claiming that the Joe-case involves the same issue that 

was decided in the first trial: whether Adams was justified in using force 

in defense of a third person, i.e., collateral estoppel. Id.  The court of 

appeals reversed, finding that the prosecution for Aggravated Assault in 

the Joe-case was collaterally estopped. Id. at *6-7.  

This Court reversed. In the first trial (the Justin-case), the issue 

that was necessarily decided was the defensive issue related to Justin, 

not to Joe. The jury instructions showed that Adams was charged with 

Aggravated Assault with a deadly weapon and causing serious bodily 

injury. Paragraph one instructed the jury to find Adams “Not Guilty” if 

it found that the State did not prove Aggravated Assault with a deadly 

weapon. If the jury agreed that the State proved Aggravated Assault with 

a deadly weapon, the jury was to return a “Not Guilty” verdict if it found 

that the State failed to overcome the defensive theory.  

The application-section relating to deadly force in defense of 

another instructed the jury, “[I]f you have found the state has proved the 

offense beyond a reasonable doubt, you must next decide whether the 

state has proved that the defendant’s conduct was not justified by defense 
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of another. To decide the issue of defense of another, the jury was to 

determine whether the state has proved beyond a reasonable doubt one 

of the following elements: (1) Adams did not believe his conduct was 

immediately necessary to protect Hisey against Justin’s use or attempted 

use of unlawful deadly force; or (2) Adams’s belief was not reasonable; or 

(3) under the circumstances as Adams reasonably believed them to be, he 

would not have been permitted to use force or deadly force to protect 

himself against the unlawful force or unlawful deadly force with which 

Adams reasonably believed Justin was threatening Hisey. If the jury 

found that the State failed to prove beyond a reasonable doubt either 

element 1, 2 or 3, the jury was to find Adams “not guilty” of aggravated 

assault as alleged in paragraph one of the indictment. 

The jury was similarly instructed in paragraph two to find Adams 

“Not Guilty” if the State failed to prove aggravated assault by causing 

serious bodily injury, or if the State proved it, the jury found that the 

State failed to overcome the defense.  

By its “Not Guilty” verdict, the jury determined that the State failed 

to prove aggravated assault or disprove the defense. Thus, this Court 

found, the “single rationally conceivable issue in dispute before the jury” 
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was whether Adams acted reasonably to defend Hisey against Justin’s 

attack.  

Adams did not contest whether aggravated assault was proven. His 

voir dire mostly discussed the defensive issue and the State’s burden to 

disprove it. Adams did not deny that there was an assault. And during 

closing argument, Adams stated there was an assault and focused on the 

defensive issue. The question of whether Adams committed aggravated 

assault with a deadly weapon or causing serious bodily injury was not in 

dispute. Adams testified that: (1) he was swinging his knife at Justin 

(there was evidence that Justin was stabbed but no evidence that 

someone else stabbed Justin); and (2) when he drew his knife, he was 

trying to protect himself and Hisey.  

Thus, Adams’s intent may be inferred from the extent of Justin’s 

injuries. The evidence showed that Justin’s injuries were intentionally 

inflicted. The jury could not have rationally found that Adams did 

not commit aggravated assault or that Justin was not the victim.  The 

evidence of Adams’s aggravated assault against Justin and the defensive 

strategy of admitting assault but justifying it to defend Hisey from Justin 
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means that the jury’s “Not Guilty” verdict could have happened only 

because it accepted Adams’s defense that he needed to protect Hisey. 

Thus, this Court found that Adams’s acquittal was based on a 

defense specific to Justin and not whether Adams was justified in his use 

of force against Joe, who was not fighting Hisey. This issue was not 

necessarily decided by the jury in the first trial, so it is not subject to 

collateral estoppel. The jury’s “Not Guilty” verdict acquitting Adams of 

aggravated assault against Justin was therefore not a final jury 

determination that Adams was justified in using force against Joe to 

defend Hisey. Consequently, this Court held that when a defendant is 

acquitted on a defense-of-a-third-person theory after stabbing a person 

engaged in a fight, collateral estoppel does not bar a subsequent 

prosecution for stabbing another person who was not fighting.  

The facts of Appellant’s case and theory of 
collateral estoppel on which the Court of Appeals 
decided it are materially different than the facts 
and theory of collateral estoppel in Adams 

The facts of Appellant’s case fits perfectly within collateral estoppel,  

which bars a subsequent prosecution if: (1) relevant facts were 

“necessarily decided” in the first proceeding; and (2) if such “necessarily-

decided” facts form an essential element of the charge in the pending 
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trial. Ex parte Taylor, 101 S.W.3d 434, 439-440 (Tex.Crim.App. 2002); 

Murphy v. State, 239 S.W.3d 791, 794 (Tex.Crim.App. 2007).  The State 

refers to collateral estoppel as a “finicky thing” (State’s PDR, p. 9), but it 

must merely fall within the elements described in Taylor and Murphy. 

The State makes much of the jury charge (State’s PDR, p. 11-12) since 

this Court focused on it in Adams, but this argument is unavailing.  

Appellant’s case is simple: Aggravated Assault may be committed 

intentionally, knowingly, or recklessly. Rion, id. at *24-25, citing Tex. 

Penal Code § 22.01(a)(1) (2015), & Tex. Penal Code § 22.02(a) (2015). The 

indictment in F15-72104 alleges that Appellant intentionally, knowingly, 

and recklessly caused bodily injury to Loehr using his motor vehicle, a 

deadly weapon. (CR.8). The Court of Appeals concluded that if the State 

“…pursues the pending case against Appellant on a theory that he was 

reckless, then the precise issue raised, litigated, and finally determined 

in Appellant's favor in the (acquitted case)—that Appellant was not 

reckless in driving 71 miles-per-hour, losing control of his vehicle, and 

causing a collision—would be an essential element of the offense in the 

second trial.” Rion, id. at *25.  

https://advance.lexis.com/search/?pdmfid=1000516&crid=0978f7bb-6fa0-4d6e-aeab-91de477a766e&pdsearchterms=101+S.W.3d+434&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdquerytemplateid=&ecomp=73s9k&prid=57a37682-a8bc-4224-8cb9-20ee925d2e90
https://advance.lexis.com/search/?pdmfid=1000516&crid=48800557-7ae8-43ca-bafd-280bce1d2241&pdsearchterms=239+S.W.3d+791&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=6dc62767-3bc8-430a-b94b-6a12b02996b6
https://advance.lexis.com/document/?pdmfid=1000516&crid=a588d0a6-d675-46b4-971a-d446a6ec70d1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8N4C-0G52-8T6X-73S3-00000-00&pdtocnodeidentifier=AAWAAFAAFAAC&ecomp=dzkdk&prid=381d25b6-6ef6-4446-8049-1c4d13b174ed
https://advance.lexis.com/document/?pdmfid=1000516&crid=a588d0a6-d675-46b4-971a-d446a6ec70d1&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8N4C-0G52-8T6X-73S3-00000-00&pdtocnodeidentifier=AAWAAFAAFAAC&ecomp=dzkdk&prid=381d25b6-6ef6-4446-8049-1c4d13b174ed
https://advance.lexis.com/search/?pdmfid=1000516&crid=601c3b82-e6a3-42d3-afb8-9642a4bbbd8f&pdsearchterms=Tex.+Penal+Code+%C2%A7+22.02&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=65d096b0-eed7-47ce-89c4-a4ce35626b50
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The jury charge submitted by the trial court in the acquitted case 

closely tracks the statutory definitions of the mens rea.  Rion, id. at *16. 

And the State, despite its focus on the jury charge, ignores that defense 

counsel focused on the recklessness issue in detail in his closing 

argument as set forth by the Court of Appeals. Rion, id. at *19-20. 

Defense counsel focused on the recklessness issue, whether Appellant 

was aware of the risk but consciously disregarded that risk—with 

recklessness requiring that a person be aware of but consciously 

disregards a substantial and unjustifiable risk that the circumstances 

exist or the result will occur, which tracks Tex. Penal Code § 6.03(c) 

(2015).  

Throughout the trial and the closing arguments, defense counsel 

made did not raise a separate ground for acquitting Appellant, but 

merely buttressed the theory that Appellant suffered a mental 

breakdown that rendered him not criminally liable for his conduct. Rion, 

id. at *11, 20. The trial court charged the jury on the lesser-included 

offense of Criminally Negligent Homicide over defense counsel’s 

objections. Rion, id. at *8.  

https://advance.lexis.com/search/?pdmfid=1000516&crid=423c6dbc-3e66-4bd0-a060-2e0d443fb906&pdsearchterms=Tex.+Penal+Code+%C2%A7+6.03&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=ffc822a0-fd40-4d5c-a3c4-26276e1a3d9c
https://advance.lexis.com/search/?pdmfid=1000516&crid=423c6dbc-3e66-4bd0-a060-2e0d443fb906&pdsearchterms=Tex.+Penal+Code+%C2%A7+6.03&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=ffc822a0-fd40-4d5c-a3c4-26276e1a3d9c
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When this Court considers “with realism and rationality” the trial 

record, pleadings, charge, and arguments of the State and defense, it 

should conclude that the jury necessarily found on the fact of recklessness 

in Appellant’s favor, so this issue cannot be litigated again in a second 

criminal trial. Rion, id. at *14; citing Ashe v. Swenson, 397 U.S. 436, 445 

(1970),  Taylor, 101 S.W.3d at 441-442, and Ex parte Watkins, 73 S.W.3d 

264, 268-269 (Tex.Crim.App. 2002).  

This is not the frowned-upon “hypertechnical approach” but a 

straightforward consideration of the facts that were “necessarily decided” 

in F15-71618 that form an essential element of the pending trial for 

Aggravated Assault:  

Both cases arise out of the same event (the car accident) and the 

exact same time, which was on August 1, 2015 at about 5:30 p.m. 

(CR.164-172, 175-180, 183, 544-553, 557-558; RR3.9-17, 20-25, 28; 

RR6.SX1-SX7, SX10);  

Appellant failed to drive in a single lane of traffic, crossed over into 

the eastbound lane, jumped the median, and collided into the front of the 

Highlander (CR.176-180, 216-219, 237-241, 251-254,  557-558; RR3.21-

25, 61-64, 82-86, 96-99; RR6.SX10);  

https://advance.lexis.com/search/?pdmfid=1000516&crid=5629d21d-9546-4383-95d5-5c2cb164097b&pdsearchterms=397+U.S.+436&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=1db871db-79b7-4cd6-8683-1f93797e4bcd
https://advance.lexis.com/search/?pdmfid=1000516&crid=5629d21d-9546-4383-95d5-5c2cb164097b&pdsearchterms=397+U.S.+436&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=1db871db-79b7-4cd6-8683-1f93797e4bcd
https://advance.lexis.com/search/?pdmfid=1000516&crid=0978f7bb-6fa0-4d6e-aeab-91de477a766e&pdsearchterms=101+S.W.3d+434&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdquerytemplateid=&ecomp=73s9k&prid=57a37682-a8bc-4224-8cb9-20ee925d2e90
https://advance.lexis.com/document/?pdmfid=1000516&crid=4e4e9f91-c9d8-4f50-af83-6a4cc10382fe&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A45H8-TT40-0039-404W-00000-00&pddocid=urn%3AcontentItem%3A45H8-TT40-0039-404W-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A7XWY-3M71-2NSD-R513-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=1f4Lk&earg=sr1&prid=8f2e33ba-7f80-4023-a8e3-8ffd249a590d
https://advance.lexis.com/document/?pdmfid=1000516&crid=4e4e9f91-c9d8-4f50-af83-6a4cc10382fe&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A45H8-TT40-0039-404W-00000-00&pddocid=urn%3AcontentItem%3A45H8-TT40-0039-404W-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A7XWY-3M71-2NSD-R513-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=1f4Lk&earg=sr1&prid=8f2e33ba-7f80-4023-a8e3-8ffd249a590d
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The impact caused the Highlander to travel backwards 200 feet and 

stop on the sidewalk (CR.220, 238; RR3.65.83); and  

The impact caused non-life-threating injuries to Loehr and life-

threatening injuries to Parnell (CR.172-174, 204-209, 219-225, 240-241, 

268, 293-308; RR3.17-18, 49-54, 64-70, 85-86, 113, 138-153).  

These facts led the State to see and obtain an indictment against 

Appellant for Manslaughter, which has a mens rea of recklessness. Tex. 

Penal Code § 19.04 (2015). The jury found against the State on the issue 

of recklessness in the acquitted case, which has the exact same facts as 

the pending case except who the complainants are.  These facts were 

necessarily-decided against the State by the jury in the acquitted case as 

insufficient as a matter of law for Manslaughter under Tex. Penal Code 

§ 19.04 (2015): (1) recklessly (2) caused the death of an individual 

(Parnell), and form these essential elements of Aggravated Assault with 

a Deadly Weapon: (1) intentionally, knowingly, or recklessly (2) causes 

bodily injury to another (Loehr) and (3) the person uses or exhibits a 

deadly weapon during the commission of the assault (Appellant’s 

vehicle). It is not relevant for collateral estoppel that Aggravated Assault 

with a deadly weapon and Manslaughter have the same elements. It is 

https://advance.lexis.com/search/?pdmfid=1000516&crid=65d096b0-eed7-47ce-89c4-a4ce35626b50&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.04&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=19c1ac61-e786-40ee-916d-ccca0388ef33
https://advance.lexis.com/search/?pdmfid=1000516&crid=65d096b0-eed7-47ce-89c4-a4ce35626b50&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.04&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=19c1ac61-e786-40ee-916d-ccca0388ef33
https://advance.lexis.com/search/?pdmfid=1000516&crid=65d096b0-eed7-47ce-89c4-a4ce35626b50&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.04&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=19c1ac61-e786-40ee-916d-ccca0388ef33
https://advance.lexis.com/search/?pdmfid=1000516&crid=65d096b0-eed7-47ce-89c4-a4ce35626b50&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.04&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=19c1ac61-e786-40ee-916d-ccca0388ef33
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relevant here only that they share a possible mens rea of recklessness, 

and this issue was necessarily decided against the State during the first 

trial.  

Thus, what occurred in Appellant’s case is materially different than 

what occurred in Adams, which again led to this Court deciding that 

when a defendant is acquitted on a defense-of-a-third-person theory after 

stabbing a person engaged in a fight, collateral estoppel does not bar a 

subsequent prosecution for stabbing another person who was not 

fighting. Nothing about Adams is like what occurred on Appellant’s case 

other than that one of the charged offenses (Aggravated Assault) was the 

same and the issue was collateral estoppel.  

Appellant also requested that the cases be tried at the same time, 

but both the State and trial court refused. (CR.78-84). This is unlike 

Currier v. Virginia, 138 S.Ct. 2144 (2018), where the parties agreed to a 

severance of the charges. This severance is opposite to what occurred in 

Appellant’s case. Id. at 2155-2156.   

VIII. Conclusion and Prayer 
The Court of Appeals was correct in the Opinion. Appellant prays 

that the Court refuse the PDR.  

https://advance.lexis.com/search/?pdmfid=1000516&crid=71e63e48-add0-4b33-bc3b-d592a5d54b33&pdsearchterms=138+S.Ct.+2144&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=73s9k&prid=69421a27-5524-42a9-8c70-36c01b7c7cd9
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